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SECOND REGULAR SESSION

SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 901
92ND GENERAL ASSEMBLY

     Reported from the Committee on Commerce and the Environment, March 15, 2004, with recommendation that the Senate Committee
Substitute do pass and be placed on the Consent Calendar.

TERRY L. SPIELER, Secretary.
2650S.05C

AN ACT
To repeal sections 260.370, 319.109, 319.125, 319.127, 319.139, RSMo, and section 319.137

as enacted by house committee substitute for senate substitute for senate bill no. 3,

eighty-eighth general assembly, first regular session, and section 319.137 as enacted

by house bill no. 251, eighty-eighth general assembly, first regular session, and to

enact in lieu thereof ten new sections relating to environmental control.

Be it enacted by the General Assembly of the State of Missouri, as follows:

Section A. Sections 260.370, 319.109, 319.125, 319.127, 319.139, RSMo, and section

319.137 as enacted by house committee substitute for senate substitute for senate bill no. 3,

eighty-eighth general assembly, first regular session, and section 319.137 as enacted by house

bill no. 251, eighty-eighth general assembly, first regular session, are repealed and ten new

sections enacted in lieu thereof, to be known as sections 260.370, 319.109, 319.125, 319.127,

319.137, and 319.139, to read as follows:

260.370. 1. Where proven technology is available and the economic impact is

reasonable, pursuant to rules and regulations promulgated by the commission, the hazardous

waste management commission shall encourage that every effort is made to effectively treat,

recycle, detoxify, incinerate or otherwise treat hazardous waste to be disposed of in the state

of Missouri in order that such wastes are not disposed of in a manner which is hazardous to

the public health and the environment. Where proven technology is available with respect

to a specific hazardous waste and the economic impact is reasonable, pursuant to rules and

regulations promulgated by the commission, the hazardous waste management commission

shall direct that disposal of the specific hazardous wastes using land filling as the primary

method is prohibited.

2. The hazardous waste management commission shall, by rules and regulations,

categorize hazardous waste by taking into account toxicity, persistence and degradability in

nature, potential for accumulation in tissue, and other related factors such as flammability,
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corrosiveness and other hazardous characteristics. The commission shall by rules and

regulations further establish within each category the wastes which may or may not be

disposed of through alternative hazardous waste management technologies including, but not

limited to, treatment facilities, incinerators, landfills, landfarms, storage facilities, surface

impoundments, recycling, reuse and reduction. The commission shall specify, by rule and

regulation, the frequency of inspection for each method of hazardous waste management and

for the different waste categories at hazardous waste management sites. The inspection may

be daily when the hazardous waste management commission deems it necessary. The

hazardous waste management commission shall specify, by rule, fees to be paid to the

department by owners or operators of hazardous waste facilities who have obtained, or are

required to obtain, a hazardous waste facility permit and who accept, on a commercial basis

for remuneration, hazardous waste from off-site sources, but not including wastes generated

by the same person at other sites located in Missouri or within a metropolitan statistical area

located partially in Missouri and owned or operated by the same person and transferred to

the hazardous waste facility, for treatment, storage or disposal, for inspections conducted by

the department to determine compliance with sections 260.350 to 260.430 and the regulations

promulgated thereunder. Funds derived from these inspection fees shall be used for the

purpose of funding the inspection of hazardous waste facilities, as specified in subsection 3

of section 260.391. Such fees shall not exceed twelve thousand dollars per year per facility

and the commission shall establish a graduated fee scale based on the volume of hazardous

waste accepted with reduced fees for facilities accepting smaller volumes of hazardous

waste. The department shall furnish, upon request, to the person, firm or corporation

operating the hazardous waste facility a complete, full and detailed accounting of the cost of

the department's inspections of the facility for the twelve-month period immediately

preceding the request within forty-five days after receipt of the request. Failure to provide

the accounting within forty-five days shall require the department to refund the inspection

fee paid during the twelve-month-time period.

3. In addition to any other powers vested in it by law, the commission shall have the

following powers:

(1) From time to time adopt, amend or repeal, after due notice and public hearing,

standards, rules and regulations to implement, enforce and carry out the provisions of

sections 260.350 to 260.430 and any required of this state by any federal hazardous waste

management act and as the commission may deem necessary to provide for the safe

management of hazardous wastes to protect the health of humans and the environment. In

implementing this subsection, the commission shall consider the variations within this state

in climate, geology, population density, quantities and types of hazardous wastes generated,

availability of hazardous waste facilities and such other factors as may be relevant to the safe

management of hazardous wastes. Within two years after September 28, 1977, the
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commission shall adopt rules and regulations including the following:

(a) Rules and regulations establishing criteria and a listing for the determination of

whether any waste or combination of wastes is hazardous for the purposes of sections 260.350

to 260.430, taking into account toxicity, persistence and degradability in nature, potential for

accumulation in tissue, and other related factors such as flammability, corrosiveness and

other hazardous characteristics;

(b) Rules and regulations for the storage, treatment and disposal of hazardous wastes;

(c) Rules and regulations for the transportation, containerization and labeling of

hazardous wastes, which shall be consistent with those issued by the Missouri public service

commission;

(d) Rules and regulations establishing standards for the issuance, modification,

suspension, revocation or denial of such licenses and permits as are consistent with the

purposes of sections 260.350 to 260.430;

(e) Rules and regulations establishing standards and procedures for the safe operation

and maintenance of hazardous waste facilities in order to protect the health of humans and

other living organisms;

(f) Rules and regulations listing those wastes or combinations of wastes, for which

criteria have been established under paragraph (a) of this subdivision and which are not

compatible and which may not be stored or disposed of together;

(g) Rules and regulations establishing procedures and requirements for the reporting

of the generation, storage, transportation, treatment or disposal of hazardous wastes;

(2) Adopt and publish, after notice as required by the provisions of chapter 536,

RSMo, pertaining to administrative rulemaking, and public hearing, a state hazardous waste

management plan to provide for the safe and effective management of hazardous wastes

within this state. This plan shall be adopted within two years after September 28, 1977, and

revised at least once every five years thereafter;

(3) Hold hearings, issue notices of hearings and subpoenas requiring the attendance

of witnesses and the production of evidence, administer oaths and take testimony as the

commission deems necessary to accomplish the purposes of sections 260.350 to 260.430 or as

required by any federal hazardous waste management act. Unless otherwise specified in

sections 260.350 to 260.430, any of these powers may be exercised on behalf of the

commission by any members thereof or a hearing officer designated by it;

(4) Grant individual variances in accordance with the provisions of sections 260.350

to 260.430;

(5) Make such orders as are necessary to implement, enforce and effectuate the

powers, duties and purposes of sections 260.350 to 260.430.

4. No rule or portion of a rule promulgated under the authority of sections 260.350

to 260.480 and sections 260.565 to 260.575 shall become effective unless it has been
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promulgated pursuant to the provisions of section 536.024, RSMo.

5. To the extent there is a conflict between this section and section 644.143,

RSMo, or 644.026, RSMo, this section shall prevail.

319.109. The department shall establish requirements for the reporting of any

releases and corrective action taken in response to a release from an underground storage

tank, including the specific quantity of a regulated substance, which if released, requires

reporting and corrective action. In so doing, the department shall use risk-based corrective

standards which take into account the level of risk to public health and the environment

associated with site-specific conditions and future land usage. The hazardous waste

management commission is authorized to promulgate rules to implement this

section, in accordance with section 319.137, RSMo. To the extent there is a conflict

between this section and section 644.143, RSMo, or 644.026, RSMo, this section shall

prevail.

319.125. 1. The department may deny or invalidate a certificate of registration issued

under sections 319.120 and 319.123 if the department finds, after notice and a hearing

pursuant to chapter [644] 260, RSMo, that the owner has:

(1) Fraudulently or deceptively registered or attempted to register a tank; or

(2) Failed at any time to comply with any provision or requirement of sections

319.100 to 319.137 or any rules and regulations adopted by the department in accordance

with the provisions of sections 319.100 to 319.137.

2. Upon the action of the department to invalidate or refuse to issue a certificate, the

department shall advise the applicant of his right to have a hearing before the [clean water]

hazardous waste management commission. The hearing shall be conducted in accordance

with the procedures established in chapter [644] 260, RSMo.

3. When the department finds that a release from an underground storage tank

presents, or is likely to present, an immediate threat to public health or safety or to the

environment, it shall order correction of the problem, order cleanup or institute clean-up

operations pursuant to the provisions of sections 260.500 to 260.550, RSMo.

4. If the owner or operator fails to perform or improperly performs any action

required by the department to abate or eliminate an immediate threat to public health or

safety or to the environment, the department or an authorized agent of the department may

take any and all necessary action to abate or eliminate such threat. In addition to any other

remedy or penalty provided by sections 319.100 to 319.137 or any other law, the owner or

operator shall be held strictly liable for the reasonable costs incurred by the department in

taking any such action.

5. The denial of reregistration or the revocation of registration of any person

participating in the underground storage tank insurance fund shall, upon completion of any

appeal, terminate participation in the fund.
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319.127. 1. It is unlawful for any owner or operator to cause or permit any violations

of sections 319.100 to 319.137, or any standard, rule or regulation, order or permit term or

condition adopted or issued hereunder. Except as provided in this section, whenever on the

basis of any information, the department determines that any person is in such violation, the

department may issue an order requiring compliance within a reasonable specified time

period, pursuant to chapter [644] 260, RSMo, or the department may commence a civil action

in a court of competent jurisdiction in which the violation occurred for appropriate relief,

including a temporary or permanent injunction.

2. If an owner or operator fails to comply with an order under this section within the

time specified, the department may commence a civil action in a court of competent

jurisdiction for injunctive relief to prevent any such violation or further violation or for the

assessment of a civil penalty not to exceed ten thousand dollars for each day, or part thereof,

the violation occurred or continues to occur, or both, as the court deems proper. A civil

monetary penalty under this section shall not be assessed for a violation where an

administrative penalty was assessed under section 319.139. The department may request

either the attorney general or a prosecuting attorney to bring any action authorized in this

section in the name of the people of the state of Missouri. Any offer of settlement to resolve

a civil penalty under this section shall be in writing, shall state that an action for imposition

of a civil penalty may be initiated by the attorney general or a prosecuting attorney

representing the department under authority of this section, and shall identify any dollar

amount as an offer of settlement which shall be negotiated in good faith through conference,

conciliation and persuasion.

3. Any penalty recovered pursuant to the provisions of this section shall be handled

in accordance with section 7 of article IX of the state constitution.

4. If the department alleges a violation of law or regulation of sections 319.100 to

319.139, and mandates compliance with such law or regulation by a person or entity, the

department shall provide the person or entity responsible for compliance with such law or

regulation with written criteria detailing exactly what action is necessary for such person or

entity to comply with the law or regulation. The criteria shall include any time restrictions

imposed by the department and shall be prima facie evidence of the action necessary for

compliance with the law or regulation. Any person or entity meeting the criteria shall be

deemed to be in full compliance with the requests of the department and evidence of

compliance shall constitute an affirmative defense in any action brought by or on behalf of

the department under the law or regulation. The criteria may not be amended by the

department once issued to the person or entity responsible for compliance with such law or

department regulation for three years from the date of issuance unless mandated by a change

in state or federal law.

319.137. 1. Rules and regulations promulgated by the United States Environmental
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Protection Agency under subtitle I of the federal Resource Conservation Recovery Act of 1976

(P.L. 94-580), as amended, may be adopted by the department by reference. The department

may adopt rules and regulations that are more stringent than those issued by the United

States Environmental Protection Agency if such rules or regulations are necessary to protect

human health or the environment. Rules and regulations promulgated under sections

319.100 to 319.139 shall be submitted to and reviewed by the advisory committee established

by subsection 2 of section 319.131 prior to publication. Any such rule, except those

promulgated by the petroleum storage tank insurance fund board of trustees, shall

be adopted only after due notice and public hearing in accordance with the provisions of this

section, chapter 260, RSMo, and chapter 536, RSMo[, and chapter 644, RSMo].

2. No rule or portion of a rule promulgated under the authority of sections 319.100

to 319.139 shall become effective until it has been approved by the joint committee on

administrative rules in accordance with the procedures provided herein, and the delegation

of the legislative authority to enact law by the adoption of such rules is dependent upon the

power of the joint committee on administrative rules to review and suspend rules pending

ratification by the senate and the house of representatives as provided herein.

3. Upon filing any proposed rule with the secretary of state, the filing agency shall

concurrently submit such proposed rule to the committee, which may hold hearings upon any

proposed rule or portion thereof at any time.

4. A final order of rulemaking shall not be filed with the secretary of state until thirty

days after such final order of rulemaking has been received by the committee. The committee

may hold one or more hearings upon such final order of rulemaking during the thirty-day

period. If the committee does not disapprove such order of rulemaking within the thirty-day

period, the filing agency may file such order of rulemaking with the secretary of state and

the order of rulemaking shall be deemed approved.

5. The committee may, by majority vote of the members, suspend the order of

rulemaking or portion thereof by action taken prior to the filing of the final order of

rulemaking only for one or more of the following grounds:

(1) An absence of statutory authority for the proposed rule;

(2) An emergency relating to public health, safety or welfare;

(3) The proposed rule is in conflict with state law;

(4) A substantial change in circumstance since enactment of the law upon which the

proposed rule is based;

(5) That the rule is arbitrary and capricious.

6. If the committee disapproves any rule or portion thereof, the filing agency shall not

file such disapproved portion of any rule with the secretary of state and the secretary of state

shall not publish in the Missouri Register any final order of rulemaking containing the

disapproved portion.
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7. If the committee disapproves any rule or portion thereof, the committee shall

report its findings to the senate and the house of representatives. No rule or portion thereof

disapproved by the committee shall take effect so long as the senate and the house of

representatives ratify the act of the joint committee by resolution adopted in each house

within thirty legislative days after such rule or portion thereof has been disapproved by the

joint committee.

8. Upon adoption of a rule as provided herein, any such rule or portion thereof may

be suspended or revoked by the general assembly either by bill or, pursuant to section 8,

article IV of the constitution, by concurrent resolution upon recommendation of the joint

committee on administrative rules. The committee shall be authorized to hold hearings and

make recommendations pursuant to the provisions of section 536.037, RSMo. The secretary

of state shall publish in the Missouri Register, as soon as practicable, notice of the

suspension or revocation.

319.139. 1. In addition to any other remedy provided by law, upon a determination

by the director that a provision of sections 319.100 to 319.137 or a standard, limitation,

order, rule or regulation promulgated pursuant thereto, or a term or condition of any permit

has been violated, the director may issue an order assessing an administrative penalty upon

the violator under this section. An administrative penalty shall not be imposed until the

director has sought to resolve the violation through conference, conciliation or persuasion and

shall not be imposed for minor violations of sections 319.100 to 319.137 or minor violations

of any standard, limitation, order, rule or regulation promulgated pursuant to sections

319.100 to 319.137 or minor violations of any term or condition of a permit issued pursuant

to sections 319.100 to 319.137. If the violation is resolved through conference, conciliation

and persuasion, no administrative penalty shall be assessed unless the violation has caused,

or has the potential to cause, a risk to human health or to the environment, or has caused

or has potential to cause pollution, or was knowingly committed, or is defined by the United

States Environmental Protection Agency as other than minor. Any order assessing an

administrative penalty shall state that an administrative penalty is being assessed under this

section and that the person subject to the penalty may appeal as provided by this

section. Any such order that fails to state the statute under which the penalty is being

sought, the manner of collection or rights of appeal shall result in the state's waiving any

right to collection of the penalty.

2. The [clean water] hazardous waste management commission shall promulgate

rules and regulations for the assessment of administrative penalties. The amount of the

administrative penalty assessed per day of violation for each violation under this section

shall not exceed the amount of the civil penalty specified in section 319.127. Such rules shall

reflect the criteria used for the administrative penalty matrix as provided for in the Resource

Conservation and Recovery Act, 42 U.S.C. 6928(a), Section 3008(a), and the harm or potential
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harm which the violation causes, or may cause, the violator's previous compliance record, and

any other factors which the [clean water] hazardous waste management commission may

reasonably deem relevant. An administrative penalty shall be paid within sixty days from

the date of issuance of the order assessing the penalty. Any person subject to an

administrative penalty may appeal to the commission as provided in section [644.056]

260.400, RSMo. An appeal will stay the due date of such administrative penalty until the

appeal is resolved. Any person who fails to pay an administrative penalty by the final due

date shall be liable to the state for a surcharge of fifteen percent of the penalty plus ten

percent per annum on any amounts owed. Any administrative penalty paid pursuant to this

section shall be handled in accordance with section 7 of article IX of the state constitution.An

action may be brought in the appropriate circuit court to collect any unpaid administrative

penalty, and for attorney's fees and costs incurred directly in the collection thereof.

3. An administrative penalty shall not be increased in those instances where

department action, or failure to act, has caused a continuation of the violation that was a

basis for the penalty. Any administrative penalty must be assessed within two years

following the department's initial discovery of such alleged violation, or from the date the

department in the exercise of ordinary diligence should have discovered such alleged

violation.

4. Any final order imposing an administrative penalty is subject to judicial review

upon the filing of a petition pursuant to section 536.100, RSMo, by any person subject to the

administrative penalty.

5. The state may elect to assess an administrative penalty, or, in lieu thereof, to

request that the attorney general or prosecutor file an appropriate legal action seeking a civil

penalty in the appropriate circuit court.

[319.137. Rules and regulations promulgated by the United States

Environmental Protection Agency under subtitle I of the federal Resource

Conservation Recovery Act of 1976 (P.L. 94-580), as amended, may be adopted by the

department by reference. The department may adopt rules and regulations that are

more stringent than those issued by the United States Environmental Protection

Agency if such rules or regulations are necessary to protect human health or the

environment. Any such rule shall be adopted only after due notice and public hearing

in accordance with the provisions of this section, chapter 536, RSMo, and chapter 644,

RSMo. No rule or portion of a rule promulgated under the authority of sections

319.100 to 319.139 shall become effective unless it has been promulgated pursuant to

the provisions of section 536.024, RSMo.]
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